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PRELI M NARY STATEMENT

The United States respectfully submts this Statenment of

Interest for the purpose of attending to the interests of the



United States in connection with these actions.! Through this
statenment, the United States expresses both its foreign policy
interests wwth regard to the efforts undertaken by the
Governnent of France and various banks to establish institutions
to make paynents to individuals with clains agai nst banks
arising fromtheir activities in France during World War 11, and
the public interest in the cooperative resolution of clains for
restitution and conpensation arising out of the Nazi era. In
this statenent, the United States takes no position on the
nmerits of the underlying legal clainms or argunents advanced by
plaintiffs or defendants. O course, the Court need not resolve
these |l egal issues in the context of a voluntary dism ssal, so

| ong as the requirements of Federal Rule of Civil Procedure
23(e) are net. In sum because of the United States’ strong
interests in the success of the French efforts, and because such
success is predicated on the dismssal of this litigation, the
United States recomrends dism ssal on any valid | egal ground.

BACKGROUND

! "The Solicitor General, or any officer of the Department of
Justice, may be sent by the Attorney Ceneral to any State or
district inthe United States to attend to the interests of the
United States in a suit pending in a court of the United States,
or in a court of a State, or to attend to any other interest of
the United States.” 28 U S.C. § 517.



1. United States Policy on Hol ocaust C ai ns

The policy of the United States Governnment with regard to
clainms for restitution or conpensation by Hol ocaust survivors
and other victinms of the Nazi era is notivated by the twn
concerns of justice and urgency. See Declaration of Stuart E.
Ei zenstat ("Ei zenstat Decl."), attached as Exh. 1, {7 3, 30. No
price can be put on the suffering that the victins of Nazi
atrocities endured. But the noral inperative remains to provide
some nmeasure of justice to the victins of the Hol ocaust, and to
do so in their remaining lifetimes. |d. 1 3. Today, nore than
55 years after the Hol ocaust, the survivors are elderly and are
dying at an accelerated rate. Id. 1 30. The United States
bel i eves, therefore, that concerned parties, foreign
governnments, and non-governnental organizations should act to
resolve matters of Hol ocaust-era restitution and conpensation
t hrough di al ogue, negotiation, and cooperation, rather than
subject victins and their famlies to the prolonged uncertainty
and delay that acconpany litigation. 1d. T 3.

The framework now in place in France — a conpensation
conmm ssion and a nenory foundation, both established by decrees

of the French Governnment, and a suppl enental fund created by the

banks — in favor of which all parties now seek to have this



l[itigation dism ssed, is consistent wwth and in part the result
of this United States policy. 1d. 11 29-31. This Statenent
sets forth the history of the creation of these institutions and
t he negotiations that brought the parties to this point, a
description of the operation of these institutions and the
benefits avail able through them and the basis for the United
States’ conclusion that it would be in the United States’
interests for these institutions to be the excl usive renedy for
all clains agai nst the defendant banks arising fromtheir
activities in France during World War 1|1
2. Background to the Negoti ations

The background to the negotiations that |led to the notions
currently pending before the Court enconpasses three sets of
si mul t aneous devel opnents: the activities of the Governnment of
France, the activities of attorneys representing plaintiffs in
t hese cases, and the activities of the United States Governnent.
In 1995, President Jacques Chirac of France publicly recogni zed
France’s unremtting debt to the victins of the Gernman
occupation and the Vichy Reginme in France, and pl edged that the
French Governnment woul d take efforts to address all remaining
vestiges of that period. One of those efforts was the creation,

in January 1997, of the Study M ssion on the Spoliation of Jews



in France, known as the “Mattéoli M ssion,” the aimof which was
to study the conditions under which property belonging to Jews
in France was confiscated by the occupying Nazi forces and Vichy

authorities during the period 1940-1944. Eizenstat Decl. | 6.

In April 2000, the Mattéoli M ssion issued a 3,000 page
report detailing various types of property spoliation that
occurred and attenpting to quantify the extent of such
spoliation. See Summary of the Work by the Study M ssion on the
Spoliation of Jews in France (“Mattéoli Report”), avail able at
www. i nf o- france-usa. org/ wchea/ matteoli.pdf. Wth respect to
banki ng assets, the Mattéoli M ssion found that approxi mately
56, 400 peopl e, hol ding approxi mately 80,000 bank accounts, were
deprived, either tenmporarily or permanently, of over seven
billion francs in assets. 1d. at 25. Wiile it was able to
determne that sonme of that anmpunt was restituted, the fate of
significant portions of the spoliated bank assets renains
unknown. Ei zenstat Decl. { 6.

The Mattéoli M ssion nade several recommendations for
addressi ng these deprivations, two of which are particularly
rel evant here. First, it recommended creation of a comm ssion

to hear clains by individuals who | ost property or are heirs to



those who | ost property that was never restituted.? That

conmmi ssion, the Conm ssion for the Conpensation of the Victins
of Acts of Despoilnment Commtted Pursuant to Anti-Semtic Laws
in Force During the Gccupation (“Drai Comm ssion”), was
established by a decree of the French Governnment in Septenber,
1999. Second, it recommended the creation of a foundation to
support Hol ocaust education and nmenory and to provide financi al
support to victins of persecution and their famlies. That
foundation, the Foundation for Menory of the Shoah
(“Foundation”), was established by a decree of the French
Governnent in Decenber 2000. Id. 1 7.

Meanwhi | e, in Decenber 1997 and again in Decenber 1998,
attorneys representing individuals with World War 11 era clains
agai nst French and other banks filed these class action |awsuits
seeki ng to, anong other things, recover assets alleged to have
been inproperly retained by the banks during and subsequent to
Wrld War 11. On August 31, 2000, this Court denied a notion to

di sm ss the cases. See Bodner v. Banque Paribas, 114 F. Supp.2d

117 (E.D.N. Y. 2000).

2 This recomrendation was actually part of an earlier, interim

report of the Mattéoli Mssion. See Mattéoli Report at 6.



Si mul taneously, fromthe Fall of 1998 through the Sunmer of
2000, former Deputy Secretary of the Treasury Stuart E.
Ei zenstat led an inter-agency United States Governnent teamthat
facilitated negotiations |leading to a resolution of class action
lawsuits filed in U S courts agai nst German conpanies arising
from sl ave and forced | abor and ot her wrongs by those conpanies
during the Nazi era. Those negotiations resulted, in July 2000,
in the creation of a German Foundati on, “Remenbrance,
Responsi bility, and the Future,” to nmake paynents to victins of
slave and forced | abor and all others who suffered at the hands
of German conpanies during the Nazi era. Eizenstat Decl. { 9.

Wil e the Gernman negotiations were proceedi ng, Eizenstat
also led an inter-agency United States Governnent team
facilitating simlar tal ks revolving around the role of the
Republic of Austria and Austrian conpanies in the Nazi era and
Wrld War 11. In Cctober, 2000, those talks resulted in the
creation of an Austrian Fund (“Reconciliation, Peace, and
Cooperation”) to nake paynents to those who worked as sl ave and
forced | aborers on the present day territory of the Republic of

Austria. 1d. ¥ 10.°

3 Subsequently, in January 2001, agreenent was reached on the

creation of a second Austrian fund — the General Settl enent Fund



Subsequent to the conclusion of the German negoti ati ons,
Ei zenst at was approached separately by the French Governnment and
by attorneys representing individuals with clains agai nst banks
doi ng business in France during Wrld War Il. Each sought U S.
Governnment assistance in facilitating resolution of the pending
class action litigation against French and ot her banks, draw ng
on precedents established in the German and Austrian
negotiations. |ld. T 11. Attorneys representing the banks
wel coned U. S. Governnent assistance as well.
3. The Negoti ati ons and Resol ution

Negoti ati ons anong the Governnent of France, attorneys
representing the banks, and attorneys representing claimnts
agai nst the banks in these | awsuits comenced i n Novenber 2000
with a set of neetings in Washington, D.C. Subsequent neetings
were held in Decenber in Washington, in January 2001 in Paris,
France, and on January 17-18 in Washington. The participants
al so included representatives of the Sinon Wesenthal Center of
Paris, the Conseil Représentatif des Institutions Juives de
France (“CRIF”), an unbrella organization of French Jew sh

groups, and the Alliance Israelite Universelle. Through these

— to make paynments to those who suffered | oss of or damage to
property during the Nazi era and World War |l on the present day
territory of the Republic of Austria.



participants and the plaintiffs attorneys, the victins’
interests were broadly and vigorously represented. 1d. T 12.
The negotiations centered on the question of whether the
existing institutions created by the French — the Drai
Conm ssi on and Foundation — could sufficiently ensure fair
conpensation for those who suffered | osses relating to banking
assets or property held by banks in France during the Hol ocaust.
At the outset, the parties were far apart on both this question,
and on the anount of nobney necessary to provide such

conpensation. 1d. | 13.

One of the key issues for the attorneys representing the
victinms was to establish a nmechani smfor conpensation to those
peopl e who, despite the inpressive and exhaustive historical
wor k of the Mattéoli M ssion, could not point to specific
evi dence of the existence and/or disposition of their or their
famlies’ banking assets. Although the Drai Conm ssion nakes
conpensation awards to claimnts on very rel axed standards of
proof, the attorneys maintained that there could be no guarantee
that all victins would receive sone neasure of justice. 1d. T

14.



At a negotiating session that |asted well into the night of
January 8-9, 2001, the parties reached a nmgj or breakthrough. In
addition to maintaining their commtnent to pay all well-
docunent ed, banki ng-rel ated cl ai ns deci ded by the Drai
Commi ssi on, the banks agreed to create a supplenental fund (the
“Fund”), which would nake paynments to people with little or no
docunentation of their clains. |In return, the plaintiffs,
through their attorneys, agreed that they would voluntarily
dismss with prejudice all lawsuits currently pendi ng agai nst
the banks. Agreenents on the details of these nechani sns, and
t he amounts of noney necessary to fund them were reached after
an all-night session on January 17-18. 1d. T 15.

On January 18, 2001, the parties to the negotiations
gathered in Washington to sign a Joint Statenment concluding the
negoti ati ons, and expressing their support for the Fund, the
Drai Comm ssion, and the Foundation. See Eizenstat Decl. Exh.
A. On the sane day, the United States and France si gned an
Executive Agreenent, in which France commtted that the
operation of the Fund, the Drai Conm ssion, and the Foundation
woul d be governed by principles agreed by the parties to the

negotiations, and the United States commtted to take certain



steps to assist the banks* in achieving “l egal peace” in the
United States for clains arising out of their activities in
France during Wrld War |1l. See Eizenstat Decl. Exh. B. The
Executive Agreenment entered into force upon an exchange of notes
bet ween the Governnents of the United States and France on
February 5, 2001. See Exh. 2.

The role played by the United States in this negotiation
was that of a facilitator. The Executive Agreenent is not a
gover nment -t o- government cl ai ns settlenent agreenent, and the
United States has not extinguished the clains of its nationals
or anyone else. Instead, the intent of the United States’
participation was to bring together the victins’ constituencies
on one side and the French Governnment and banks on the other, to
bring expeditious justice to the w dest possi bl e popul ation of
survivors and heirs, and to help facilitate | egal peace. Anpbng

these parties, the United States facilitated the essenti al

* The term“banks” in the context of the Agreement includes

French and certain non-French banks. The word “Banks” is
defined to include all banks that are defendants in these cases
and other litigation over Wrld War Il era activities, to the
extent those activities occurred in France, as well as all banks
that are nmenbers of the Association Francai se des Etablissenents
de Crédit et des Entreprises d' Investissenent, a French bank
trade association, and other financial institutions that receive
deposits. See Executive Agreement (Eizenstat Decl. Exh. B), at
Annex A.



arrangenment by which the French side would establish the Fund,
and make certain enhancenents to the Drai Conm ssion and
Foundati on, to conpensate those who suffered | osses relating to
banki ng assets in France during Wrld War |1, and the cl ass
action representatives in pending United States litigation
agreed to give up their clains. The United States further
contributed its own commtnent to advise U S. courts of its
foreign policy interests, described in detail below, in the
Fund, the Drai Comm ssion, and the Foundation being treated as
the exclusive renedi es for Hol ocaust-rel ated cl ai ns agai nst
banks active in France during World War I1, and, concomtantly,
in current and future litigation being dismssed.
4. The French Institutions

Taken together, the Fund, the Drai Comm ssion, and the
Foundati on are intended to acconplish a conplete di sgorgenent of
assets never restituted to their rightful owners by the French
Gover nnent, banks, and other financial institutions, and any
resulting unjust enrichnent, and will result in conpensation to
persons who suffered |osses relating to banking assets in France
during World War Il1. Eizenstat Decl. { 18.

The Drai Conmmission will operate as follows. It wll

undertake a programto publicize world-wide its existence and



the availability of its clains procedure and to nmake its forns
and application procedures easily available to claimants at no
cost to them It will also cooperate with organizations
representing victinms to ensure that potential claimnts have
know edge of and access to the Drai Commi ssion. In addition, it
will set up offices or contact centers in the United States, in
| srael, and in any other countries in which a significant nunber
of potential claimants live, to allow claimants to contact the
Drai Conmi ssion and make their clains without travel to France.
Id. T 19.

The Drai Conmission will investigate and consi der al
clains by any person for conpensation for any bank or financia
institution doing business in France during World War Il and, if
an account can be verified, determ ne the anmount designed to
conpensate fully the claimants for any material damages. It
wll do so based on rel axed standards of proof. It can
recogni ze as sufficient to authorize paynent any of various
standards of evidence, including not only proof but also
presunptions, indications, and even the “intinmate conviction” of
the Conmm ssion. C aimants can be represented by counsel or
others at every stage of the process, and need not personally

appear. 1d. 1 20.



Once the Drai Conmm ssion determ nes an award shoul d be
made, it will refer that award to the banks. There is no
monetary limt on such awards. The banks have commtted, in
witing, to make full and pronpt paynent of all banking-rel ated
awar ds recomrended by the Drai Conm ssion, at current val ue,
regardl ess of the eventual total anmount. As good faith evidence
of that conmm tment, the banks agreed during the negotiations to
establish an escrow account, initially capitalized at $50
mllion and to be replenished so as to ensure the anmobunt in the
account never falls below $25 nmillion, to be used to pronptly
pay all banking-related Drai Conm ssion awards. I1d. T 21

The Drai Conm ssion has agreed to establish an appeals
process. Caimants whose clains are decided by a panel of
conmmi ssion nenbers are entitled to appeal to the full
comm ssion, while those whose clains are decided in the first
instance by the full comm ssion will be entitled to seek
reconsi derati on of such decisions, in each case on the basis of
new facts, new evidence, or material error. These internal
appeals are in addition to whatever adm nistrative and judici al

appeal s may exist under French law. 1d. 1 22.



The Drai Commission will also issue regular public reports
that detail its activity as well as the criteria established
t hr ough conm ssi on deci si ons and the procedures for processing
claims. It will also provide a confidential report on the case-
by-case disposition of banking clainms. That report will be
shared with the United States Government. The Drai Conmm ssion
will also welconme representatives of Hol ocaust victins and the
United States Government for exchanges of information. 1d. T
23.

| ndi vi dual s whose cl ai n8 cannot be substantiated by the
Drai Conm ssion, and whose names cannot be matched to the |ist
of 56,400 account hol ders prepared by the Mattéoli M ssion, but
who submt credible evidence that suggests they or their
ant ecedents may have had bank assets that were not restituted,
will be referred by the Drai Comm ssion to the Fund. The Fund,
capitalized at $22.5 mllion contributed by t he banks, wll mnake
per capita paynents of up to $3,000 to all persons referred to
it by the Drai Comm ssion. The Fund is also permtted to nake
suppl enental paynments to certain individuals who receive awards
fromthe Drai Conmm ssion that are |ower than the Fund’ s per
capita paynent floor. Interest on the Fund will be used for

adm ni strative expenses, and for the costs of an organization



selected by plaintiffs’ counsel to help facilitate clains, and
will accrue to the benefit of the Fund. Any unused portion of
the Fund at the end of the clains period will be contributed to
t he Foundation. 1d. T 24. Pursuant to the Executive Agreenent,
the Drai Conmm ssion has signed a contract with the Fond Soci al e
Juif Unifié to adm nister the Fund. 1d. Exh B. (Executive
Agreenent), at Annex B | F. 2.

The Foundation serves as the prinmary nechanismto achieve
full disgorgenment by banks and other institutions of any
remai ni ng assets that were spoliated during Wrld War Il and not
subject to restitution. The endowent of the Foundation, which
is over 2.5 billion Francs, or approximtely $375 mllion at
current exchange rates, was set at the anmount recomrended by the
Matt éoli M ssion, and represents the current value of the anpunt
of assets that cannot be conclusively shown to have been
reactivated by the rightful owners. Approximtely $100 mllion
of that was contributed by French banks. 1d. { 25.

The Foundation will have anong its objectives the
devel opnent of research and di ssem nati on of know edge about the
Hol ocaust and the victins of the Hol ocaust, as well as other
genoci des and crinmes agai nst humanity, and support for

initiatives to give noral, technical, and financial support to



t hose who have suffered from persecution and their famlies. A
signi ficant anount of the Foundation’s funds will be used for
grants to organizations outside France, including in the United
States. 1d. T 26.

The Foundation will be run by a 25 nenber Board of
Directors, chaired by a Hol ocaust survivor, Sinone Veil. Eight
directors represent the French Governnent, ten represent Jew sh
groups in France, including the CRIF, and seven (including the
Chair, Ms. Veil) are em nent persons chosen by the other
directors for their stature and experience in Hol ocaust-rel ated
matters. 1d. 1 27. The other six emnent person directors were
selected at a neeting on February 6 in Paris, and include Elie
Wesel, Israel Singer, the Secretary-Ceneral of the Wirld Jew sh
Congress, Saul Friedlander, a professor of Hol ocaust Studies at
the University of California Los Angeles, Christine Al banel, a
French public servant, playwight, and novelist, C aude
Lanzmann, a French fil mmaker known for the film *“Shoah,” and
Samuel Pisar, an international |awer and Auschw tz survivor

A key point regarding these institutions is that all
victinms who suffered injury at the hands of banks who had
activities in France during World War 1l are eligible to apply

for restitution. Indeed, during the negotiations, attorneys



representing the victins vigorously represented not only the
named plaintiffs in their cases, but also the interests of heirs

and others who are simlarly situated. 1d. T 28.

DI SCUSSI ON

1. Dismissal of this Litigation Wuld Be in the United States’
Foreign Policy Interests

It would be in the foreign policy interests of the United
States for the Drai Conm ssion, the Fund, and the Foundation to
be the exclusive fora and renedies for the resolution of al
cl ai mrs asserted agai nst banks arising fromtheir activities in
France during World War |1, including without [imtation those
relating to “aryani zation” or other confiscation of, damage to,
or loss of property, including banking assets. See Eizenst at
Decl. T 29 and Exh. B at Art. 1(1). Accordingly, the United
States believes that all clains asserted should be pursued
t hrough the Drai Comm ssion instead of the courts. The United
States’ interests in supporting the Drai Conm ssion, the Fund,
and the Foundation are expl ai ned bel ow.

First, it is an inportant policy objective of the United
States to bring sone neasure of justice to Hol ocaust survivors
and other victinms of the Nazi era, who are elderly and are dying

at an accelerated rate, in their lifetinmes. Eizenstat Decl.



30. Over one hundred thousand Hol ocaust survivors, including
many who em grated from France, live in the United States. 1d.
As noted earlier, the United States believes the best way to
acconplish this goal is through negotiation and cooperation.
The Drai Conmi ssion, the Fund, and the Foundation are an
excel | ent exanpl e of how such cooperation can lead to a positive
result. These fora will, w thout question, provide benefits to
nore victinms, and will do so faster and with | ess uncertainty
than would litigation, with its attendant del ays, uncertainty,
and | egal hurdles. Moreover, the Drai Comm ssion and the Fund
wi Il enpl oy standards of proof that are far nore rel axed than
woul d be the case with litigation. Litigation, even if
successful, could only benefit those able to make out a claim
agai nst a bank over which they could obtain jurisdiction in the

United States. By contrast, the Drai Comm ssion, the Fund, and

the Foundation will benefit all those with clains agai nst banks
that were active in France during Wrld War 11, regardl ess of
whet her such banks are still in existence today. The creation

of the Fund by the banks, the conmm tnent by the banks to pay al
awar ds recommended by the Drai Conm ssion, and the participation
in the Foundation not only by the banks but by the Governnent of

France and other financial institutions, allow conprehensive



relief for a broader class of victins than would be possible in
United States judicial proceedings. Eizenstat Decl. f 31. 1In
addition, the Foundation will be dedicated in part to inportant
efforts to ensure that crines |ike those perpetrated during the
Nazi era never happen again. 1d. § 32.

Second, establishnment of the Fund, and recognition of the
Drai Comm ssion and the Foundation, helps further the close
cooperation between the United States and its inportant European
ally and economi c partner, France. One of the reasons the
United States took an active role in facilitating a resol ution
of the issues raised in this litigation is that the United
States Governnent was asked by the French Governnent to work as
a partner with it in helping to nake its efforts a success. In
recent years, French-Anerican cooperation on these and ot her
i ssues has been very close, culmnating in the joint effort to
resol ve these conplex issues. This has helped solidify the ties
bet ween our two countries, ties which are central to U S
interests in Europe and the world. 1d. Y 34.

France is the oldest ally of the United States, and a mmj or
political partner on the international scene. As a nenber of
the United Nations Security Council, NATO, the European Union,

the Organi zation on Security and Cooperation in Europe, and the



Counci |l of Europe, France plays a critical role on issues that
directly affect U S. national interests. France has

col | aborated closely with the United States in inportant areas
such as the M ddl e East peace process, the Bal kans, and reform
of the United Nations. France is a major nenber state of the

Eur opean Union, with which the U S. has trading relations

amounting to nore than a trillion dollars a year. W work
closely with our French allies over a broad agenda -- political,
econom ¢ and social -- and need their cooperation in achieving

many of our goals, including with respect to Hol ocaust assets.

G ven the many challenges the U S. will face in the future and
the inportance of the relationship with France, it is essentia
that we work to dimnish any potential irritants between the two
countries. 1d. ¥ 35.

Third, dism ssal of this lawsuit would be in the foreign
policy interests of the United States. The participating
plaintiffs’ counsel, the defendants, victins’ representatives,
and the French Governnent are united in seeking dismssal of
this litigation in favor of the renmedy provided by the Drai
Conmi ssion, the Fund, and the Foundation, and the United States
strongly supports this position. The alternative would be years

of litigation whose outcone would be uncertain at best, and



whi ch woul d | ast beyond the expected life span of the |arge
majority of survivors. I1d. T 36

I n addition, ongoing litigation could |ead to conflict
anong survivors’ organi zations and between survivors and the
banks, conflicts into which the United States and French
Governnents woul d inevitably be drawn. There would likely be
threats of political action, boycotts, and | egal steps agai nst
corporations from France, setting back European- Anerican
econom ¢ cooperation. |d.

Dism ssal of all pending litigation in the United States in
whi ch Hol ocaust-rel ated cl ai ns are asserted agai nst banks
relating to their activities in France during World War |1 was
accepted by all as a precondition to allowi ng the Fund to nake
paynments to victins. The United States strongly supports the
creation of the Fund, and wants its benefits to reach victins as
soon as possible. Therefore, in the context of the Fund, it is
in the enduring and high interest of the United States to
vi ndi cate that forum by supporting efforts to achi eve di snm ssa
of (i.e., “legal peace” for) all Hol ocaust-related clains
agai nst the banks. 1d. T 37. See also Executive Agreenent

(Ei zenstat Decl. Exh. B) at Art. 1(1).



Fourth, and finally, the Fund, the Drai Conm ssion, and the
Foundation are a fulfillment of a half-century effort to
conpl ete the task of bringing justice to victins of the Nazi
era. Since the liberation of France in 1944, France has nade
conpensation and reconciliation for wongs commtted during the
occupation and Vichy reginme an inportant part of its political
agenda. Al though no anmount of noney will ever be enough to nake
up for all Nazi-era crines, the French Governnment has over tine
created significant conpensation and restitution prograns for
Nazi -era acts. The Fund and the Foundati on add anot her $400
mllion to that total, over and above whatever clains are
ultimately paid through the Drai Comm ssion, and conpl enent
t hese prior prograns. 1d. ¥ 38.

The United States does not suggest that these policy
i nterests described above in thensel ves provide an i ndependent
| egal basis for dismssal. Moreover, in this Statenent, the
United States takes no position on the nerits of the underlying
| egal clainms or argunents advanced by plaintiffs or defendants.
Because of the United States’ strong interests in the success of
the Drai Comm ssion and the Foundation, and in the creation of
t he Fund, however, and because creation of the Fund is

predi cated on the dism ssal of this litigation, the United



States recommends di sm ssal on any valid legal ground. 1In the
context of a voluntary disnm ssal, the Court need not ultimtely
resolve the validity of the underlying clains and argunents
advanced by the parties. As we explain in the next section, it
is sufficient if the Court concludes that the requirenments of
Rul e 23(e) of the Federal Rules of Civil Procedure are
sati sfi ed.
2. Vol untary Dism ssal Under Rule 23(e) Should Be Approved
Because the cases pending before the Court were filed as
class actions, they may not be dism ssed wi thout the approval of
the Court. See Fed. R Cv. P. 23(e). Before approving the
dismssal, the Court is to “inquire into the terns and
circunstances” of the dism ssal and “ensure that it is not

collusive or prejudicial.” Daz v. Trust Territory, 876 F.2d

1401, 1408 (9th G r. 1989). As no class has yet been certified,
however, the court need not “performthe kind of substantive
oversi ght required when reviewing a settlenent binding on the
class.” 1d. Rather, Rule 23(e) is satisfied if absent class
nmenbers are provided such notice of the inpending dismssal so
as to avoid the potential prejudice fromhaving relied on the
pendency of a class action to protect their rights, and if the

Court is satisfied that the interests of the class have not been



conceded in order to further the interests of class
representatives or counsel. 1d. at 1408-09.

In the Executive Agreenent, the French Governnent conmtted
to ensure that the Drai Comm ssion provides appropriately
extensive publicity concerning its existence, its objectives,
and the availability of funds to pay all legitimate clains. See
Executive Agreement (Eizenstat Decl. Exh. B) Art. 1(2). The
French Governnent, as well as the defendant banks and attorneys
representing the plaintiffs, further agreed to a set of
principles to guide the inplenentation of the commtnent to
publicity. 1d. at Annex B Exh. 1. These principles include
direct notice to Jew sh organi zations, worldw de publication,
and distribution of information via the internet. 1d. O
course, the Court will ultimately have to determ ne whether this
“appropriately extensive publicity” provides adequate notice
under Rule 23(e). It bears enphasis, however, that the
negotiators had those requirenents in mnd in setting forth the
Agreenent’s “notice principles.” 1Indeed, in a simlar
ci rcunst ance, and eval uating an even |less detailed commtnent to
publicity, one court recently found that there was “no reason
not to allow voluntary dismssal . . . without notice” and that

“the inposition of notice would be injurious to the very



putative cl ass whose interests the Court nust protect.” Inre

Nazi Era Cases Agai nst Gernan Defendants Litigation, 2000 W

1876641, *20 (D.N.J. Dec. 5, 2000).

As to the question of possible abuse of the interests of
absent cl ass nenbers, the Drai Conm ssion and Fund will all ow
for potential paynents to all class nenbers, each of whomis
eligible to apply under the sane criteria as are any other
applicants, including naned class representatives. This is one
mani festati on of the vigorous representation of the interests of
absent cl ass nenbers during the negotiations. See Eizenstat
Decl. T 12. Indeed, far fromsacrificing the interests of
absent class nenbers for their own, the class representatives
are in fact sacrificing their own interests for the absent class
menbers. Wiile the class representatives and their counsel have
been instrunmental in helping to create nmechani snms through which
absent class nenbers have equal opportunity to apply for
paynents, only the naned representatives in the cases before
this Court nust dismss their clains with prejudice before
applying to the Conm ssion. See Joint Statement (Eizenstat
Decl. Exh. A) at § 3(d). There is no evidence to support a
concl usi on that absent class nenbers’ interests were sacrificed

to collusive efforts.



3. The Drai Comm ssion, the Fund, and the Foundation Provide a
Fair Renedy For Those Wth C ai ns Agai nst Banks Arising out
of Their Activities in France During Wrld War |
Al t hough substantive consideration of the fairness of the

dism ssal is not required, see Diaz, 876 F.2d at 1408, the

United States has reached the conclusion that the results of the

negoti ati ons as enbodied in the Drai Comm ssion, the Fund, and

t he Foundation are fair under all the circunstances. The

circunstances that |lead the United States to this conclusion are

descri bed bel ow
G ven the advancing age of the plaintiffs, it is of the

hi ghest inportance that their clains are resolved quickly, non-
bureaucratically, and with m ni nrum expenditures on |itigation.
As noted earlier, survivors are dying at an accel erated rate,
and the Drai Conm ssion, the Fund, and the Foundation offer the
victinms of Nazi wongs who are represented in this case a
measure of justice for their past suffering, wthout additional
tinme-consumng litigation that could delay any recovery beyond
many cl ass nmenbers' remaining lifetinmes. Judge Edward Kor man
recently reached the sanme conclusion in approving a settl enent
bet ween Hol ocaust survivors and Swi ss banks. See In re

Hol ocaust Victim Assets Litigation, 105 F. Supp.2d 139, 149

(E.D.N. Y. 2000); see also In re Nazi Era Cases Against Gernman




Def endants, 2000 W. 1876641 at *20 (“delay is particularly

unconsci onabl e when one consi ders that nenbers of the putative
class are aged and dying”). This is the very sort of outcone
that U S. policy seeks to achieve in matters of unresol ved
Hol ocaust - era cl ai ns.

QO her criteria inmportant in evaluating the Drai Comn ssion,
t he Fund, and the Foundation include their |level of funding and
procedures for pronpt resolution of clains. One of the
remar kabl e aspects of the nechanismset up by the French
Governnment is the commtnent by the French Governnent and the
banks that the banks will pay all awards directed to them by the
Drai Comm ssion, regardless of the total anobunt eventually

requi red. See Executive Agreenent (Eizenstat Decl. Exh. B) at

Annex B I I.D. It is therefore no exaggeration to say that the
| evel of funding of this resolution is unlimted. In addition,
t he funding of the Foundation — at about $375 million — is

designed to represent conplete di sgorgenent not only of assets
that were not returned to their rightful owners, but also of

assets that nay or may not have been returned, but about which

there is sinply insufficient information in the historical

record.



O course, whenever one evaluates the level of funding in a
resolution such as this one, it is inportant to consider the
wor ds of a Hol ocaust survivor who spoke in favor of the Sw ss
Bank settlenent, cited by Judge Korman in approving that
settl ement:

| have no quarrel with the settlenment. | do
not say it is fair, because fairness is a
relative term No anmount of npney can

possi bly be fair under those circunstances,
but 1"'mquite sure it is the very best that
coul d be done by the groups that negoti ated
for the settlenent. The world is not
perfect and the people that negotiated |I'm
sure tried their very best, and | think they
deserve our cooperation and . . . that they
be supported and the settl enment be approved.

In re Hol ocaust VictimAssets Litigation, 105 F. Supp.2d at 141.

The United States, together with attorneys and ot her
representatives of the victins, also believes that the
procedures adopted by the Drai Comm ssion for pronpt resolution
of clains are fair. Cains are to be eval uated under rel axed
standards of proof and paid expeditiously. See Executive
Agreenent (Eizenstat Decl. Exh. A) at Annex B {1 I1.B. dainmants
are permtted to have representatives assist them and will also
be assisted by the French Governnent if they |live outside France
and by victins’ organizations with access to historical l|ists of

uncl ai ned accounts. ld. at Annex BT I.B, I.G |I.H daimnts



will be entitled to appeal adverse decisions. |1d. at Annex B |
|. K. And the Fund will even nake paynments to individuals for
whomthere is no substantiation of |ost bank assets, but who can

nmerely provide “credible evidence that suggests there may have

been such assets.” [1d. at Annex B f I.F. Wth these
agreenments, the Drai Commi ssion and Fund will be able to make
speedy, dignified paynents to many deserving victinms — indeed,

as noted earlier, many nore than could possibly recover through
l[itigation. In addition, the Drai Conmm ssion will issue regular
public reports as part of its commtnent to operate in a
transparent manner. |1d. at Annex B f I.J.

In considering the fairness of the Drai Comm ssion, the
Fund, and the Foundation, it is also inportant to consider the
nunmerous legal hurdles and difficulties of proof faced by
plaintiffs and the uncertainty of their litigation prospects.

Al though the United States takes no position here on the nerits
of the underlying legal clains advanced by the parties, and the
Court need not ultimately resol ve those questions in the context
of a voluntary dismissal, it is beyond dispute that, because of
the time el apsed since Wrld War Il and the variety of |egal

defenses to plaintiffs’ clains, recovery in litigation is by no

means assured. Cf. In re Holocaust VictimAssets Litigation,




105 F. Supp.2d at 148-49; In re Nazi Era C ai ns Agai nst CGernman

Def endants Litigation, 2000 W. 1876641 at *19.

CONCLUSI ON

The creation of the Drai Comm ssion, Fund, and Foundati on
not only further the foreign policy interests of the United
States, but also provide benefits to the public interest that
reach beyond the scope of any single litigation. Oher clains
for restitution and conpensation arising out of Nazi-era
atrocities have yet to be resolved. The successful conprom se
reached in these negotiations, |ike the Gernman Foundati on
Agreenent, Austrian agreenents, and Swi ss Bank settl enent, can
be expected to serve as an exanple of the advantages for al
concerned when the legal and noral clains of Nazi-era victins
are dealt with through di al ogue, negotiation, and cooperati on,
i nstead of prolonged litigation and controversy.
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